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Claims 13-15 and 22-23 are rejected under 35 U.S.C. § 112, 
second paragraph, as being indefinite for failing to particularly 
point out and distinctly claim the subject matter which 
applicants regard as the invention. 

Claim 22 is unclear since lines 2-7 recite mixing a graft 
copolymer . . . with 10 to 95 parts by weight of a copolymer (A) 
in a melt state "in the step of continuous bulk polymerization or 
continuous solution polymerization by vinyl monomer mixture" 
since it is not stated how mixing is related to a step of 
continuous bulk polymerization or continuous solution 
polymerization nor would it readily be apparent to those skilled 
in the art how they are related given that mixing and 
polymerization are different steps. 

The term "substantially" as recited in claims 13-15 and 23 
is subjective nor does the specification give any indication as 
to how much substantially may embrace and therefore this term is 
unclear. 

Claim 23 is unclear since it recites "average" particle size 
despite the fact that particle sizes exist as a distribution and 
therefore the term "average" will vary depending on the type of 
statistical distribution of the particle size, i.e. for instance 
weight or number average particle size. 

The following is a quotation of the appropriate paragraphs 
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of 35 U.S.C. § 102 that form the basis for the rejections under 

this section made in this Office action: 

A person shall be entitled to a patent unless -- 
(b) the invention was patented or described in a printed 
publication in this or a foreign country or in public use or 
on sale in this country, more than one year prior to the 
date of application for patent in the United States. 



The following is a quotation of 35 U.S.C. § 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not 
identically disclosed or described as set forth in section 
102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that 
the subject matter as a whole would have been obvious at the 
time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which 
the invention was made. 



Claims 1-23 are rejected under 35 U.S.C. 102(b) as 
anticipated by or, in the alternative, under 35 U.S.C. 103(a) as 
obvious over Quinn et al . (GB 2106120) . 

Quinn et al . disclose a molding composition in which 
polybutadiene latex is grafted with styrene and acrylate monomers 
subsequent to which more latex is added and more grafting takes 
place following which a styrene/acrylate resin is added and the 
resin and grafted rubber mixed in a devolatilizing extruder at 
temperatures of as high as 560°F. Note Example 1 in this regard. 
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With regard to applicants' acid value characteristic, the 
process of applicants' specification used to generate materials 
having such an acid value is one in which a styrene/unsaturated 
carboxylic acid ester grafted rubber along with a 
styrene/unsaturated carboxylic acid alkylester resin are blended 
at elevated temperatures in an extruder with water. Such a 
process is substantially the same as patentees' Example 1 and 
therefore presumably applicants' and patentees' compositions both 
inherently have the same acid numbers. With regard to 
applicants' characteristic regarding compositional distribution, 
both applicants' and patentees' specifications utilize ordinary 
free radical polymerization with the monomeric components and 
therefore presumably the compositional distribution in patentees' 
and applicants 1 products would inherently be the same. With 
regard to applicants' triple sequence of acrylonitrile monomer 
units, patentees present examples in which no acrylonitrile is 
present at all and therefore presumably have no triple sequences 
of acrylonitrile monomer units at all as is embraced by for 
instance instant claim 16. With regard to applicants' solubility 
parameter characteristic, applicants' and patentees' 
specifications both utilize the same monomers for polymerization 
and the resulting polymer would therefore be expected to have the 
same characteristics including those with regard to solubility 
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parameter characteristic. With regard to the difference in 
refractive index characteristic recited by for instance instant 
claim 12, patentees disclose that their composition has good haze 
characteristic, i.e. is clear at page 1 lines 24-27 and as a 
composition having different domains with differing refractive 
indices would not be expected to be clear in that the different 
phases would refract light differently, patentees' refractive 
index difference between rubber and non-grafted phase would be 
expected to be close toO. With regard to claim 22, such 
characteristics are not recited at all. However claim 22 recites 
a step of continuous bulk polymerization or continuous solution 
polymerization. While patentees' Example 1 discloses that 
polymerization of the non-rubber phase takes place in solution, 
it is not disclosed that such a process necessarily takes place 
continuously. Nonetheless, the term "continuous" polymerization 
embraces such processes such as those relying upon continuous 
polymerization utilizing a reaction which takes place in a pipe, 
i.e. a pipe reactor in which all reaction elements of the system 
which are in contact with each other have been reacted for the 
same length of time as is characteristic of a batch type 
reaction and therefore it would reasonably appear that continuous 
polymerizations embrace conditions which produce the same product 
when using the same starting materials and as claim 22 is drawn 
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to a product and not a process, the term "continuous" would not 
require that different products be generated from a batch type 
reaction. With regard to the use of "pelletized thermoplastic 
resin" in claim 22, again this claim is drawn to a product, not a 
process and as melt blending would cause the pellet to disappear 
upon converting to the melt stage it would not reasonably appear 
that the term "pelletized" or use of a pelletized thermoplastic 
resin intermediate would lead to a different product than one 
which would not be pelletized. Similarly with regard to any 
order of addition of various reactants in claim 22, the final 
product in the patent is thoroughly mixed and it cannot be seen 
how orders of addition would affect this final outcome. 

Product -by-process claims are not rejected using the 
approach set out in Graham v. Deere . It is applicant's burden to 
show that there is a non-obvious difference between the product 
of a product -by-process claim and a prior art product which 
reasonably appears to be the same or only slightly different 
whether or not the prior art product is produced in the same 
manner as the claimed product. Note In re Marosi , 218 USPQ 28 9, 
292-293 (CAFC 1983); In re Brown , 173 USPQ 685 (CCPA 1972) and In 
re Thorpe , 227 USPQ 964 (CAFC 1985) in this regard. 

When the reference discloses all the limitations of a claim 
except a property or function, and the Examiner cannot determine 
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whether or not the reference inherently possesses properties 
which anticipate or render obvious the claimed invention, basis 
exists for shifting the burden of proof to applicant. Note In re 
Fitzgerald et al . 619 F. 2d 67, 70, 205 USPQ 594, 596, (CCPA 
1980). See MPEP § 2112-2112.02. 

It is noted that Quinn et al . incorporates by reference U.S. 
Patent 3,354,23 8 at column 3 lines 3-72 for the specific purpose 
of blending in a devolatilizer extruder. Therefore the 
disclosure of U.S. Patent 3,354,238 at column 3 lines 3-72 should 
be considered to be an integral part of the Quinn et al , patent 
although at present it does not appear that such subject matter 
of U.S. Patent 3,354,238 adds anything to Quinn et al . that is 
not already in Quinn' s Examples since Quinn' s Examples use a 
devolatilizing extruder such as is disclosed in Quinn ^238. 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Jeffrey 
Mullis whose telephone number is (571) 272-1075. The examiner 
can normally be reached on Monday- Friday from 9:30 to 6:30. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, James Seidleck, can be 
reached on (571) 272-1078. The fax phone number for this Group 
is (703) 872-9306. 

Any inquiry of a general nature or relating to the status of 
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this application or proceeding should be directed to the Group 
receptionist whose telephone number is (571) 272-0994. 

J. Mullis:cdc 
January 19, 2005 
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